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TRANSBAY JOINT POWERS AUTHORITY 
 

 
REQUEST FOR PROPOSALS No. 16-02 

MASTER LESSEE 
 
 

QUESTIONS & ANSWERS: Set No. 1 
 
The following questions were received related to the above-referenced RFP: 
 
1. Q:  What are the building’s intended opening hours and any security conditions? 

 
A: The opening hours are expected to differ for portions of the facility, based on their 

functions. Areas supporting transit, including the third floor bus deck and vertical 
transportation systems necessary to reach transit areas, are expected to be open 24 
hours a day, though it is anticipated that there will be minimal transit service and 
ridership between 1:00 am and 5:00 am. Hours for the Rooftop Park and retail spaces 
will be determined through the negotiations process with the selected team, and 
finalized within the master lease. 

 
The TJPA will provide security for the facility, and plans to issue a separate RFP for 
security services. The Master Lessee will coordinate with the security provider. 

 
2. Q:  Is revenue generated from events intended to be shared with the TJPA? 

 
A: Revenue generated from events should be considered in respondents’ economic offer 

to the TJPA. The rent to the TJPA should be made up of fixed rent and participation 
rent from the revenue-generating elements of the Transit Center, including events, 
retail, and the promotional platform. 

 
3. Q:  Are there requirements for union labor, either in construction work or any other 

services? 
 
A: Construction. There is a Project Labor Agreement (PLA) in place for the construction 

of the Transit Center. Its applicability to the Master Lessee’s tenant improvements will 
be determined based on project timing. Any improvements made while the base 
building is still being completed will fall under the PLA, while improvements made 
after completion will not. Additionally, the Master Lease contains a “labor harmony” 
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provision which prohibits use of contractors, laborers or materials by the Master 
Lessee or its subtenants that would give rise to labor disputes or interfere with any 
Landlord work.  The same labor harmony provisions are required to be included in any 
retail subleases. 

 
Operations.  The Master Lease requires implementation of a card check policy by any 
restaurant or hotel subtenant who employs more than 50 FTE’s.  There are no other 
union-related requirements, except as set forth above and in below answer 4. 
 

4. Q:  Is there a “springing requirement” such that the PLA’s requirements may apply to 
future construction work, beyond the anticipated expiration of the PLA? Would that 
PLA apply to tenant improvements conducted by the master lessee in the future? 
 
A: The PLA expressly excludes from its coverage all work performed by public agency 

tenants and their employees and contractors which are necessary to the operations of 
such tenants.  However, since the PLA applies to both Phases 1 and 2, to the extent 
Phase 2 work is done in portions of the Facility covered by the Master Lease, 
construction-related obligations may arise that affect the Master Lessee or certain of 
its subtenants. 

 
5. Q:  Will the master lessee be responsible for ongoing maintenance of the lower 

concourse and train platform? Is the same level of maintenance required for this space 
as the rest of the facility? Will those levels be closed off? 
 
A: Yes, the Master Lessee will be required to maintain the lower concourse and train 

platform during Phase 1. However, while developing the proposed operations and 
maintenance plan for the facility, respondents should note that these spaces are not 
currently anticipated to be publicly accessible. 

 
The first subterranean level of the Transit Center will house janitorial and maintenance 
facilities and other back of house spaces such as mechanical, electrical, plumbing, 
communications equipment rooms, storage, and back of house vehicle ramps 
connecting from street level. The rest of the lower concourse will not be permanently 
programmed until the Phase 2 build-out is completed. At that time, it will contain rail 
ticketing, passenger waiting space, up to 60,000 square feet of commercial space, and 
support areas for rail service. 

 
6. Q:  Will the escalators go from the first floor directly to the third floor bus deck, or do 

they stop at the second floor? Can you miss the second floor retail by going up the 
escalator? 
 
A: Several sets of escalators as well as stairs and elevators will serve the second level. All 

escalators provide access to the second floor, either solely or as a stop to other floors, 
with the exception of the escalators at the Grand Hall and Bus Plaza, which go directly 
to the third floor bus deck. Escalators to the second level from the ground floor are 
located at First Street, Shaw Alley and the westernmost pedestrian walkway.  



   

 
Page 3 of 4 

 

 
Similarly, all elevators stop at the second floor, aside from the elevator from the Grand 
Hall, which stops at the bus deck and Rooftop Park, and an elevator at the 
westernmost end of the facility that goes directly to the Rooftop Park. 

 
Additionally, stairs dedicated to the second level are located in the western walkway 
and Shaw Alley.  
 
A revised illustration of the vertical circulation systems is attached. This illustration 
supersedes Figure 9: Transit Center Vertical Circulation in the Master Lessee RFP 
(page 29). Please also refer to RFP Appendix 10, Section H. Vertical Circulation and 
Pedestrian Bridges for more detailed information on vertical circulation systems.  
 

7. Q:  When will construction of Phase 2 components commence? 
 
A: The start of Phase 2 construction is funding-dependent, and its schedule is not set at 

this time. 
 

8. Q:  Are there restrictions on formula retail for the Transit Center? 
 
A: The City and County of San Francisco has applied restrictions related to the amount of 

formula retail, or its inclusion in commercial space, in certain neighborhoods or 
districts within the City.  The City code does not currently impose any restriction on 
formula retail in the Transit Center District. 

 
The TJPA has a goal, however, for the Transit Center retail program to reflect local 
character and context. The Master Lessee is encouraged to include non-formula and 
locally owned retail in its program.  In proposals, respondents should describe the 
share of space that they will commit to non-formula retail. Respondents should also be 
aware that 15 out of 60 potential evaluation points will be allocated to proposals that 
incorporate a significant amount of high quality, locally owned retail within their retail 
vision.  For reference in considering how to structure proposals to meet the TJPA’s 
goal for the Transit Center, an excerpt of the text defining formula retail under the 
City’s code can be found on page 51 of the RFP.  The selected respondent’s offered 
commitment to non-formula retail is expected to be a term in the final Master Lease. 

 
9. Q:  Will the commitment to local retail be on the basis of share of space or number of 

stores? 
 
A: The commitment to local retail may be either on the basis of share of space or number 

of stores, and the respondent should identify the metric used in its proposal. 
 

10. Q:  Is the commitment to local retail a preference or an obligation? 
 
A: As noted in response to Question 8, the TJPA has a goal for the Transit Center retail 

program to reflect local character and context.  So while local retail is not an 
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obligation for submission of a proposal, it is strongly encouraged by the TJPA and 
proposals will be scored accordingly. The selected respondent’s offered commitment 
to non-formula retail is expected to be a term in the final Master Lease. 

 
 

11. Q:  Can you describe the relationship between the area described as under the master 
lease in this RFP and Mission Square, including the vertical circulation component?  
Does that end right at the top of the gondola, and is there any relationship with the 
gondola in this project? 
 
A: The gondola will provide a direct connection between Mission Square and the 

Rooftop Park. Mission Square and the gondola will be constructed, operated and 
maintained by Boston Properties and Hines, the developer of the adjacent Salesforce 
Tower. The Master Lessee is not responsible for maintenance of Mission Square, other 
than the Tim Hawkinson sculpture that sits within the square. The Master Lessee will 
be responsible for maintaining the gondola’s landing area and the glass encasing it on 
the Rooftop Park.   A copy of the easement agreement between the TJPA and the 
owner of Mission Square is attached. 

 

12. Q:  Many of the employers in the area offer in-office meals and coffee to their 
employees. Have there been conversations with those companies about whether they 
anticipate that employees will take advantage of food and beverage offerings in the 
Transit Center or is the retail intended to be more oriented towards residents, tourists, 
and others passing by? 
 
A: The retail in the Transit Center is anticipated to serve a diverse customer base of 

commuters, residents, employees, and visitors in the local areas. As described in 
Section IV: Market Context in the Master Lessee RFP, the 80,000 office employees in 
the local area, with average compensation of $138,000, have significant spending 
potential. While some of these employees may continue to take advantage of in-office 
meal offerings, it is anticipated that some of their spending potential will be attracted 
to the Transit Center, and that its proximity to over 18M SF of existing office and 8M 
SF of pipeline office space will fuel market demand. Certainly despite some 
employers offering in-office meals currently, local lunch establishments in the 
neighborhood experience significant traffic and demand each weekday mid-day.   
 
Additionally, demand for new retail offerings in the area is driven by the 9,400 
residents living there today, to be expanded by 6,400 residential units now in the 
pipeline, and a significant number of tourists who visit the institutions and attractions 
surrounding the Transit Center each year. 
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MISSION SQUARE AND PEDESTRIAN BRIDGE EASEMENT AGREEMENT

THIS MISSION SQUARE AND PEDESTRIAN BRIDGE EASEMENT AGREEMENT
(this "Agreement") is made and entered into as of the 22"d day of March, 2013 , by and between

the TRANSBAY JOINT POWERS AUTHORITY, a joint powers authority created under

Califbrnia Government Code Sections 6500 et seq. ("TJPA"), and TRANSBAY TOWER LLC,

a Delaware limited liability company ("Developer"). The TJPA and Developer, as Parcel

Owners (as that term is defined below) and their respective successors and assigns are. each

individually referred to herein sometimes as a "Party" and are collectively referred to herein

sometimes as the "Parties".

RECITALS

A. The TJPA is the owner of that certain real property located at 425 Mission Street,

San Francisco, California (Assessor's Block 3720,Lot 10; Block 372l,Lots 006, 0454, 046,

052, and 054; and Block 3719,Lot 003), generally as shown on Exhibit A attached hereto, on

which the TJPA has constructed or is constructing a new Transit Center building (the "Transit
Center") and a rooftop park (the "Rooftop Park"). A portion of the the real property owned by

the TJPA on which the Transit Center and the Rooftop Park are being constructed is located

adjacent to the Tower Property (as defined below) is described in Exhibit B attached hereto (the

"Transit Center Property").

B. Developer is the owner of that certain real property adjacent to the Transit Center

Property and located at 101 First Street, San Francisco, California (Assessor's Block 3720,Lot
009), as more particularly described on Exhibit C attached hereto (the "Tower Property")' The

Transit Centei Property and the Tower Property are each individually referred to in this

Agreement as a "Parcel" and are collectively referred to in this Agreement as the "Parcels". A
site plan of the Transit Center Property and the Tower Property is depicted on Exhibit D attached

hereto (the "Site Plan"). Developer purchased the Tower Property from the TJPA pursuant that

certain Agreement for Purchase and Sale for Real Estate dated as of October 19, 2012 (the

"Purchase Agreement").
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C. On Novernber 2,2012, Developer obtained all regulatory approvals (the "Towßr
ProJect Regulatory Approvals") from the City and County of San Franciseo (the "Clty") for
the development and construction on the Tower Property of (i) a high-rise building (the

"Transbay Tower") containing primarily office uses and also retail, restaurant and service

business uses, (ii) an approximately twenty-seven thousand (27,000) squarç foot rectangular

plaza on the East side of the Tower Property and improvements constructed thereon (as depicted

on the Site Plan, "Mission Square") that will serve as the primary public entrance and exit for
the Transit Center as well as an amenity for tenants and other users of the Tower Property, and

(iii) a pedestrian bridge connecting the Transbay Tower to the Rooftop Park (the Tower Property

and improvements constructed thereon, collectively, the "Toler Project").

D. The TJPA and Developer now desire to enter into this Agreement to establish

certain easements over Mission Square and the Transit Center Property and to set forth the rights

and responsibilities of Developer and the TJPA for the improvement, use, maintenance,

management, safety and security of Mission Square.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the TJPA and Developel agfee as follows:

1. Definitions.

In addition to the capilalized terms that are defined elsewhere in this Agreement,

as used in this Agreement the following terms shall have the following meanings:

(a) "Affïliate" with respect to a specified Person means any Person that

directly or indirectly through one or more intermediaries, Controls, is Controlled by or is under

Common Control with, the Person specified.

(b) "Control" means the possession, directly or indirectly, of the power to

direct or cause the direction of the day-to-day management and policies of a Person, whether

through the ownership of voting securities or membership interests, by status as a general partner

under a limited partnership agreement, by appointment as a manager or managing member under

a limited liability company operating agreement, by fund management contract or other similar

arïangement, in each case subject to such reasonable limitations or requirements of consent of
direct or indirect holders of interests in the applicable entity as are within the range of such

limitations or requirements customary for an entity of the same type and composition as the

Controlled Person. "Controlled," "Controlling Interest" and "Controlling" have correlative

meanings. "Common Control" means that two Persons are both Controlled by the same other

Person or Persons.

(c) "Elevators" shall mean (i) the funicular or inclined elevator constructed

and/or installed, maintained and operated or to be constructed and/or installed, maintained and

operated by Developer pursuant to Section 3 below to bring Pedestrians between Mission Square

and the Rooftop Park, and any replacements, additions or supplements thereto or thereof; (ii) the

Internal Elevator; and (iii) any other exterior transportation constructed and/ot' installed or to be

constructed and./or installed by Developer pursuant to Section 3 to bring Pedestrians between
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Mission Square and the Rooftop Park (excluding any interior lobbies, hallways, elevators, stairs

or other means of vertical transportation of the Transbay Tower), and any replacements,

additions or supplements thereto or thereof.

(d) "Force Majeure" shall mean a matter outside of a Parfy's reasonable

control that has occurred through no fault of such Party, and may include: strikes; lockouts; labor

disputes; acts of God; inability to obtain services, labor, or materials; government moratoria;

civil commotions; riots; acts of criminals; frre or other casualty. Notwithstanding the foregoing,

the following shall be excluded from Force Majeure: (i) the requirement of any third-party

agreement or approval with or by a Party or its Affiliates, contractors, agents, consultants,

membçr agcncy, employees, officers, or any of the foregoing; and (ii) a Party's inability to obtain

frnancing, increases in construction costs, or any changes in market conditions. In the event of
the occurrence of a Force Majeure event, the time or times for performance will be extended for
the period of the delay, provided that (A) within thirty (30) days after the beginning of any such

delay, the delayed Parfy shall have first notified the other Parfy in writing of the cause or causes

of such delay and claimed an extension right for Force Majeure, and (B) the delayed Party

cannot, through commercially reasonable efforts, make up for the delay.

(e) "Internal Elevator" shall mean the vertical elevator at the Southeast

comer of, and internal to, the Transbay Tower constructed and/or installed, maintained and

operated or to be constructed and/or installed, maintained and operated by Developer pursuant to

Sçølq! I below to bring Pedestrians between Mission Square and the Pedestrian Bridge, and any

replacements, additions or supplements thereto or thereof.

(Ð "Large Artwork" shall mean the artwork and its associated foundation,

equipment, wires, cables, connectors, mounting systems and other assemblages installed or to be

instatted by the TJPA at its expense on the Large Artwork Easement Area pursuant to Section 6

below, uttd atry replacements, additions or supplements thereto or thereof. A schematic depiction

of the l,arge Artwork to be installed on the Large Artwork Easement Area by the TJPA is set

forth on Exhibit E attached hereto, The Large Ar¡vork shall be owned by the TJPA.

(g) "Large Artwork Easement Area" shall mean approximately four

hundred (400) square feet at the northeast corner of Mission Square, the boundaries of which are

depicted on the Site Plan.

(h) "Mission Square Improvements" shall mean the improvements

constnrcted and installed or to be constructed and installed by Developer to Mission Square

pursuant to Sestion 2 below, including paving, landscaping, lighting, security devices and

èquipment, benches, and any art components (excluding the Large Artwork). The Mission

Square Improvements shall exclude the Elevators and the Pedestrian Bridge for purposes of this

Agreement.

(i) "Mortgage" shall mean any mortgage, deed of trust or other instrument

primarily given to secure a loan or other obligation and constituting a lien on all or any portion of
àny of the Parcels, or any ground lease or master lease with respect to all or any portion of any of
the Parcels.
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0) "Mortgagee" shall mean any mortgagee or beneficiary under a Mortgage

or any ground lessor under any ground lease or master lessor under any master lease with respect

to all or any portion of any of the Parcels, and any successor-in-interest to any of thc foregoing.

(k) "Owner" or "Parcel Owner" shall mean the fee title owner or owners

from time to time of a Parcel. "Owners" or "Parcel Owners" shall mean the fee title owners of
the Transit Center Property and the Tower Property.

(l) "PCPA" shall mean Pelli Clarke Pelli Architects, or any replacement

thereof approved by both of the Owners.

(m) "Pedestrian" means a Person walking or the use by a Person walking, and

does not mean (except to the extent that the parties may otherwise agree in the Rules and

Regulations defined in Section l0(a)) Persons riding any wheeled vehicle of any kind (including

skateboards, bicycles, tricycles and motorcycles), save and except only for powered or manually

operated wheelchairs necessarily used for mobility by Persons with physical disabilities.

(n) "Pedestrian Bridge" shall mean the pedestrian bridge and associated

patio area and canopy, connecting the Transbay Tower to the Rooftop Park constructed and

installed or to be constructed and installed by Developer pursuant to Section 4 below, and any

replacements thereto, as shown in Exhibit F attached hereto.

(o) "Permittees" shall mean, with respect to the access rights granted

pursuant to Section 4 below for the benefit of a Parcel, and with respect to each easement granted

þursuant to Seetiotg below for the benefit of a Parcel, the Owner of such benefïtted Parcel and

ãll P.tronr from time to time entitled to the use or occupancy of all or any portion of such

benefitted Parcel or of floor area in a building on any such benefitted Parcel under any lease,

sublease, license, deed or other arrangement pursuant to which such Person has acquired a right

to the use and occupancy ofall or any portion ofsuch benefitted Parcel or ofany such floor area

in a building on any such benefitted Parcel, and their respective member agencies, officers,

clirectors, employees, agents, contractors, customers, visitors, invitees, licensees and

concessionaires.

(p) "Person" or "Persons" shall mean and include individuals, partnerships,

limited liability companies, firms, associations, joint ventures, corporations or any other form of
business entity.

(q) "Public" shall mean members of the public, but shall exclude any

individual who is not a Pedestrian or acting as a Pedestrian, any individual or group of
individuals making threats, any individual or group of individuals committing disorderly conduct

or carrying any weapon, any individual or group of individuals engaging in any criminal activity,
or any individual or group of individuals that impedes access of members of the Public to the

Transit Center or the Transbay Tower.

G) "Safety" and "security" or words of similar import shall mean such level

of safety and security as may be achieved through the procedures set forth in the Security
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Agreement, and shall not mean any assurance or guarantee that no injury, damage or loss will
occur,

2. Construction of Mission Square Improvements.

(a) Developer tg Qrnstruci Mission Square Improvements. Developer shall,

at thc time it eonstructs the Transbay Tower and at Developer's sole eost, design, construet

and/or install the Mission Square Improvements in accordance with plans prepared by PCPA and

in accordanee with the Tower Project Regulatory Approvals, and subject to the TJPA's

comments under Section 2(c), approved and paid for by Developer ("Approved Plans"), which

approval shall not be unreasonably withheld. Any artwork installed by Developer as part of the

Mission Square Improvements shall be consistent with the Tower Project and compatible with
the design of the Transit Center, and shall be installed pursuant to the public art program

requirements of the City.

(b) Completion of Mission Square Improvements. Developer shall complete

the Mission Square Improvements, consistent with the Approved Plans and the Tower Project

Regulatory Approvals, on or before the date that Developer completes construction of the

exterior of the Transbay Tower, other than with respect to staging areas and the surfaces

underlying such staging aïeas on Mission Square necessary for the completion of the Transbay

Tower ("Temporary Construction Staging Areas"). The surfaces of Mission Square necessary

for the Temporary Construction Staging Areas shall be diligently completed by Developer and

construction- staging in connection with the Temporary Construction Staging Areas shall

terminate within a reasonable time following completion of the exterior of the Transbay Tower,

but in no event later than ninety (90) days after completion of the exterior of the Transbay

Tower, Any fencing or other prevention of the Public's açcess to the Temporary Construction

Staging Areas shall not prevent reasonable Public &ccess to the Transit Center from Mission

Squãre as provided in Section 9(b). Devoloper shall be solely responsible for the maintenance

and repair of the Mission Square Improvements.

(c) Certain Rights of the TJPA. The TJPA shall have no responsibility for the

design, construction and/or installation of the Mission Square Improvements except as provided

in the Security Agreement and except as expressly provided in this Agreement. Developer

agrees to all of the following with respect to the Mission Square Improvements: (i) for a period

extending for ninety (90) days after the TJPA receives written notice from Developer that the

plans for the Mission Square Improvements are being prepared by PCPA (the "90-Day Period"),

the TJPA shall have the opportunity to comment on the design of the Mission Square

Improvements, and Developer shall not unreasonably reject the TJPA's comments; (ii) if during

the 90-Day Period the TJPA gives written notice to Developer that the plans for the Mission

Square Improvements are not sufficiently detailed for the TJPA to provide comments to

Dèveloper on the design of the Mission Square Improvements, then Developer shall provide the

TJPA an opportunity to comment on the final draft of construction drawings for the Mission

Square Improvements ("Construction Drarvings") for thirty (30) days after Developer provides

the Construction Drawings to the TJPA, and Developer shall not unreasonably reject the TJPA's

comments on the Construction Drawings; (iii) Mission Square and the roof of the garage

constructed as part of the Mission Square Improvements shall accommodate twenty (20)
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redwood trees approximately twenty (20) feet on centet approximately as shown on Exhibil D or

as required by the City; (iv) the design of any garage under Mission Square shall accommodate

the fbundation of the Large Artwork, the requirements for which shall be reasonably necessary to

support the Large Artwork and shall be furnished by the TJPA to Developer within ninety (90)

days after the TJPA receives written notice from Developer that the plans for such garage under

Mission Square and the plans for the other elements of the Tower Project are being prepared by

or for Developer; and (v) Developer acknowledges its obligations regarding the Transitional

Pavement under Section 7 below.

3. Installation of Elevators. If Developer is required to design, construct and/or

install the Elevators as a condition of any Tower Project Regulatory Approval, Doveloper shall,

after it commences construction of the Transbay Tower and at its sole cost, design, construct

and/or install the Elevators and shnll thereafter maintain, operate, and provide security for the

Elevators without reimbursemetrt from the TJPA. The TJPA shall have no responsibility under

this Agreement for the Elevators, except as provided in Section 9(d) below. At Developer's

election, a funicular or inclined elevator from Mission Square to the Rooftop Park may be

supported by one or more columns or by the Rooftop Park level of the Transit Center. If
Developer elects to support the funicular or inclined elevator by the Rooftop Park level of the

Transit Center, Developer shall pay the TJPA's cost to modify the design and construction of the

Transit Center to support the Elevator. Developer shall have sole discretion over the design,

maintenance, and operation of the Elevators and the materials used to construct and/or install the

Elevators; provided, however, that such design and materials shall be consistent with the Tower

Project Regulatory Approvals and the Security Agreement and shall be compatible with the

design of the Transit Center and Rooftop Park. Developer and the TJPA shall cooperate

reasónably with one another to undertake and complete design, construction and/or installation

of the Elevators during the construction of the Transbay Tower; provided, however, that (i) with

respect to all Elevators other than the Internal Elevator, Developer shall have no obligation to
conrplete construction and/or installation of such Elevators prior to the time Developer completes

construction of the exterior of the Transbay Tower; and (ii) with respect to the Internal Elevator,

Developer shall have no obligation under this Agreement to complete construction and/or

installation of such Internal Elevator prior to the time Developer completes construction of all

other elevators internal to the Transbay Tower. In the event that Developer is not required to

construct the Elcvators as a condition of the Tower Project Regulatory Approvals and does not

perform such construction, then all references to the Elevators in other portions of this

Agreement shall be deemed void.

4. Construction of Pedestrian Bridge.

(a) Developer to Construct Pedestrian Bridge. Developer shall, after it
commences construction of the Transbay Tower and at its sole cost, design and construct the

Pedestrian Bridge in accordance with plans prepared by PCPA or such variation thereof as

Developer may elect with the consent of the TJPA, which consent shall not be unreasonably

withheld, conditioned or delayed, and which consent may, among other things, take into account

(i) whether the design and constructíon of the Pedestrian Bridge complies with the security

requirements set forth in the Security Agreement; (ii) the design of the Pedestrian Bridge and its

connections to the Tlansit Center and the Transbay Tower to ensure that they accommodate
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differential movement between the Transit Center and the Transbay Tower; and (iii) the

rails/walls, walking surfaees, and understructure appearance of the Pedeetrisn Bridge to ensure

that they are compatible with the design of the Transit Center and the Tower Projeet and, if the

Pedestrian Bridge is of a materíally different design than that approved as part of the Tower
Project Regulatory Approvals, to ensure that they are compatible with the other pedestrian

bridges connecting buildings adjoining the Transit Centèr to the Rooftop Park that are

constructed before the Pedestrian Bridge, The TJPA shall have no responsibility for the

Pedestrian Bridge, except as provided in Section 9(d) below, and except that (y) if Developer
constructs the Pedestrian Bridge during construetion of the Rooftop Park structure, the TJPA
shall be responsible only for the cost of design and construction of the Transit Center connection

to support the Pedestrian Bridge and shall exelude any other costs for the Pedestrian Bridge, and

(z) if Developer constructs the Pedestrian Bridge after the TJPA has completed construction of
the Rooftop Park structure, Developer shall be responsible for any costs for design and

construction incurred by the TJPA to modiff the Transit Center to accommodate the connection

to the Pedestrian Bridge. Developer and the TJPA shall cooperate reasonably with one another

to undertake and complete construction of the Pedestrian Bridge during the construction of the

Transbay Tower; provided, however, that Developer shall have no obligation to complete

construction of the Pedestrian Bridge prior to the time Developer completes construction of the

exterior of the Transbay Tower.

(b) Access to Pedestrian Bridge. Developer shall provide access in, to, over

an{ across the Pedestrian Bridge to the TJPA, its Permittees, and the Public: (i) between the

exterior surfaces of exterior walls, doorso windows and structural or decorative portions of the

Transbay Tower immediately eontiguous to the Pedestrian Bridge and the Rooftop Park; and (ii)
t9 retail amenities located on the Pedestrian Bridge, if any. Such access to the Rooftop Park

fiom the Pedestrian Bridge shall be at not less than the times access to the Rooftop Park is
permitted from the Transit Center or any other access point, unless (y) the TJPA or Developer

cletermines, in their respective sole discrotion, that access shall be less on a temporary basis due

to a particular security threat specific to the Pedestrian Bridge, or (z) the TJPA determines, in its
sole discretion, that access to the Pedestrian Bridge from the Rooftop Park must be temporarily

closecl (A) when ocoupancy limits have been reached on the Rooftop Park that exceed the limits
imposed by Building or Fire Codes, (B) to control crowds in the case of a special event in the

Rooftop Park, or (C) to respond to an immediate security threat that requires closure of access to

the Rooftop Park. Developer shall cooperate in closing access to the Pedestrian Bridge from the

Transbay Tower to conform to the TJPA's regulations regarding hours of operation of the

Rooftop Park.

(c) Access to Rooftop Park, Effective as of the completion of the Rooftop
Park and Pedestrian Bridge, the TJPA hereby grants to Developer, its Permittees, and the Public

a non-exclusive easement for access in, to, over and across the Rooftop Park to the Pedestrian

Bridge. Such access to the Rooftop Park, and from the Rooftop Park to the Pedestrian Bridge,
shall be at not less than the times such access to the Rooftop Park is permitted from the Transit
Center or any other access point, unless (i) the TJPA or Developer determines, in their respective

sole discretion, that access shall be less on a temporary basis due to a particular security threat

specifîe to the Pedestrian Bridge, or (ii) the TJPA determines, in its sole discretion, that the

Rooftop Park must be temporarily elosed (A) when occupancy limits have been reached on the
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Rooftop Park that exceed the limits imposed by Building or Fire Codes, (B) to control crowds in

the case of a special event in the Rooftop Park, or (C) to respond to an immediate security threat

that requires closure of access to the Rooftop Park.

5. No Oblisation to Con Transbav Tower. The provlsions of Sections 2, 3

and 4 above notwithstanding, the TJPA acknowledges and agrees that, even if Developer obtains

the Tower Project Regulatory Approvals, Developer shall not be obligated to the TJPA to start

construction of the Transbay Tower or any other high-rise building on the Tower Property or

complete construction of the Transbay Tower or any other high-rise building on the Tower

Property. Developer shall have no obligation to thç TJPA to construct or install (or both) the

Mission Square Improvements, the Elevators, thc Pedestrian Bridge, the Transitional Pavement

(as {efined in Section 7) or any other improvements on, over or under the Tower Property unless

and until Developer constructs the Transbay Tower or other high-rise building on the Tower

Property. Developer covenants that any application for amendment to the Tower Project

Regulatory Approvals or the approvals replacing the Tower Project Regulatory Approvals shall

include, as a condition of approval of any modified Tower Project or other high-rise building on

the Tower Property, the commitment of Developer to design, construct and install, operate,

maintain, and provide security for the Mission Square Improvements and the Pedestrian Bridge

(subject to the same conditions that applied to the original Tower Project Regulatory Approvals)

if and when the Transbay Tower or other high rise building on the Tower Properfy is

constructed, Notwithstanding anything to the contrary in this Section 5, Developer's obligation

to construct or install the Elevators shall apply only if construction or installation of the

Elevators is required as a condition of a Tower Project Regulatory Approval.

6. Construction and Installation of Artwork. The Large Artwork shall be

commissioned, paid for, constructed, installed, protected and maintained in good and safe

condition, appearance and repair solely by the TJPA without reimbursement from Developer,

and shall be constructed and installed, without interference from Developer, only on the Large

Artwork Easement Area pursuant to plans approved by Developer, which approval shall not be

unreasonably withheld. The plans for the Large Artwork shall be consistent with the schematic

depiction of the Large Artwork set forth on Exhiltt E attached hereto. Because the design for the

garage under Mission Square, the Elevators, and the Large Artwork have not been finalized, the

Þartiôs shall cooperate and reasonably agree to establish the precise location of and the related

structural requirements related to the Large Artwork, the Large Artwork Easement, and the

Elevators, The TJPA shall be solely responsible for thc design, fabrication, construction and

installation of the Large Artwork and the connections between the Large Artwork and the

foundation beneath. Developer shall, at its sole cost, be responsible for the design ancl

constnrction of the foundation and structure of the garuge under Mission Square to support the

foundation for the Large Artwork, The design and materials of the pavement of the Latge
Artwork Easement Area shall provide continuity with the design and materials of the pavement

of Mission Square. The foregoing notwithstanding, the TJPA shall have no right to construct or

install the Large Artwork prior to Developer's completion of construction of the parking gatage

under Mission Square. Developer and the TJPA shall cooperate reasonably with one another to

assist the TJPA in undertaking and completing installation of the foundation of the Large

Artwork after Developer completes construction of the parking garage under Mission Square and

in a manner within the development timelines established by Developer for completion of the
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Mission Square Improvements. In addition, Developer and the TJPA shall cooperate reasonably

with one another with respect to any other art in Mission Square'

7. Transitional Paving. At the TJPA's election in its sole discretion, made by

written notice to Developer in sufficient time to avoid any delay or any increased cost in the

design, construction or installation of the Mission Square Improvemonts, the Elevators or the

Pedestrian Bridge, the TJPA and Developer shall cause the design and materials for the

pavement of (i) that portion of the Transit Center Property adjoining the south property line of
the Tower Property in the east-west dimension from Fremont Street to First Street and in the

north-south dimension from the north wall of the Transit Center to the south property line of the
'Iower Property (the "Transit Center Transition Zone"), and (ii) that portion of the Tower
Property adjoining the north property line of the Transit Center Property in the east-west

dimension from Fremont Street to First Street and in the north-south dimension to the south

property line of the Tower Property having the equivalent dimensions on the Tower Property as

the Transit Center Transition Zone has on the Transit Center Property (the "Tower Property
Transition Zone", and together with the Transit Center Transition Zone, the "Transition
Zone"), to be coordinated so that the pavement of the Transition Zone is compatible with the

design of the Transit Center and the Julie Chang Tenazzo Floor in the Great Hall of the Transit

Center, and with the Tower Project (collectively, the "Transitional Pavement"), The foregoing
notwithstanding, Developet shall be responsible for designing and installing the Transitional
Pavement in the Transition Zone only if the TJPA agrees in a manner reasonably acceptable to

Developer that the TJPA shall be responsible and shall reimburse Developer for all the cost of
designing and installing the Transitional Pavement on the Transit Center Transition Zone, If the

TJPA elects to install artworks in the Transit Center Transition Zone and elects to have

Developer install the artworks in the Transit Center Transition Zone, the TJPA agrees that the

TJPA shall be responsible and shall reimburse Developer for all of such cost. If Developer's

contribution for public art required under Section 429 of the San Franeisco Planning Code for
installation of artworks on the Tower Property Transition Zone is approved by all applicable City
commissions, departments, and agencies, Developer shall dedicate up to a maximum of Three

Hundred Thousand Dollars ($300,000,00) for artworks on the Tower Property Transition Zone,

as jointly determined by the design teams for the Transit Center and for the Tower Property. If
the TJPA elects pursuant to the provisions of this Section 7 to have Developer install the

Transitional Pavement and artworks in the Transit Center Transition Zone, the TJPA grants

Developer a temporary license to enter the Transit Center Property for purposes of installing the

Transitional Pavement and artworks within the Transit Center Transition Zone.

8. Coordination of Work. Without limiting any of the provisions of Sections 2. 3.

4.1S e¡{.{_labove, Developer and the TJPA shall use reasonable efforts to coordinate with each

other in connection with the construction and installation of the Mission Square Improvements,

the Elevators, the Pedestrian Bridge, the Large Artwork and the Transitional Pavement, such that

the work is completed in a timely manner and in aocordance with the development timelines
established by the Party responsible for the work. The TJPA shall design and construct the

Transit Center and any other improvements on the Transit Center Property at its sole cost and in
a manner which will safely permit and support the connections between the elements of the
Elevators and the Pedestrian Bridge to the Rooftop Park, with such connections being designed,

constructed and installed in such commercially reasonable manner as thc Parties may reasonably
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agree. Developer shall design and construct the Tower Project at its sole cost and in a manner

which will safely permit and support the Pedestrian Bridge where it connects to the Transbay

Tower and will safely permit and support any Elevators to the Pedestrian Bridge.

9. Establishment of Eas ements on the Parcels.

(a)
Effective following written notice from the TJPA to Þeveloper within sixty (60) days before the

TJPA intends to open the Transit Cenfer to the public and continuing to and ineluding the date

immediately preceding the date all the Mission Square Improvements are completed (the

"Access Strip Term"), Developer as Owner of the Tower Property grants to the TJPA as Owner

of the Transit Center Property, its Permittees, and the Public for the duration of the Access Strip

Term an appurtenant, nonlexclusive easement in, to, over and across the Access Strip (as defined

below) guaranteeing the right at all times to safely and without interference cross Mission Square

from Mission Street to the Transit Center inside a rectangular strip (the "Access Strip") on

Mission Square. The location of the Access Strip shall be determined by Developer and

approved by the TJPA, which approval shall not be unreasonably withheld or delayed, and shall

be at least fîfteen (15) feet wide (unless such r,vidth cannot reasonably accommodate the two-way
passage of Pedestrians to and from the Transit Center, in which event the Access Strip shall be

ihe minimum width necessary to accommodate such two-way passage), The TJPA shall be

responsible for maintaining the Access Strip, and, in its sole discretion, may provide the Access

Strip with a slip resistant and ADA compliant walking surface, protective cover and enclosure

walis, handrails, signage, and similar provisions for protection and safe passage of the Public

(collectively the "Access Strip Improvements"). Developer shall provide and maintain lighting
for the Access Strip at Developer's sole cost to provide for the safety of the Public using the

Access Strip at all times, and Developer shall provide fencing to delineate the Access Strip and

to protect the Access Strip and Persons using the Access Strip at all times from damage from
Developer's construction of the Mission Square Improvements or the Transbay Tower. During

the Access Strip Term, Developer shall permit the Public to enter and çxit the Transit Center via

the Access Strip at all times safely and without intçrferenee, The easement shall be without

tcrmination for any reason whatsoever during the Aceess Strip Term. The foregoing easement

terms and obligations are all subject to the provisions of Sectíon l0(b). In the event of an

emergency or where the Access Strip Improvements are destroyed or damaged, and where such

emergency or damage or destruction presents an immediate threat of injury to Persons using the

Access Strip, the TJPA may, in its sole discretion, temporarily close or restrict acoess to the

Access Strip and shall promptly inform Developer. Following such closure of or reshiction of
access to the Access Strip, the TJPA shall determine, in its sole discretion, when and under what

conditions the Access Strip may be reopened and full access permitted without presenting an

immediate threat of injury to Persons using the Access Slrip . The foregoing notwithstanding, if
Developer elects to prevent the TJPA, its Permittees or the Public from acoessing all or any part

of the Access Strip due to damage, destruction, or other emergencies where there is an

immediate or reasonably imminent threat of injury to Person or property, Developer shall

immediately notiff the TJPA of such prevention of access and (i) the TJPA may elect, in its sole

discretion, to terminate such prevention of access (in which case Developer shall cooperate with
the TJPA to terminate such prevention of access) and (ii) if the TJPA does so elect to terminate

such prevention of access, the TJPA shall solely liable for all claims, liabilities and losses paid or
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incurred by Developer in connection with claims made by third parties for bodily injury, death or

property damage resulting from such damage, destruction or other emergency. Developer and

the TJPA shall reasonably cooperate with one another to locate, or, if approved by the TJPA,

which approval shall not be unreasonably withheld or delayed, to relocate the Access Strip so as

to minimize any disruption to Developer's construction of the Tower Project or the Mission

Square Improvements. Any relocation of the Access Strip shall be at the sole cost of Developer

and shall not interfere with the continuous use of an Access Strip.

(b)
Effective as of the date all the Mission Square Improvements are completed, Developer as

Owner of the Tower Property grants to the TJPA as Owner of the Transit Center Property an

appurtenant, perpetual, non-exclusive easement in, to, over and across Mission Square for the

use of the TJPA, its Permittees, and the Public, to use Mission Square and to cross Mission

Square to enter and exit the Transit Center at all times, without termination for any reason

whatsoever, subject to the right of Developer tol (i) temporarily use, fence, or prevent access to a
portion of Mission Square as neoessary for repairs and maintenance subject to the TJPA's

àpproval, which approval shall not be unreasonably withheld, conditioned or delayed, and

provided that such use, fencing, or prevention of access does not prevent reasonable and safe

Public access to the Transit Center from Mission Square; (ii) temporarily use, fence, or prevent

access to a portion of Mission Square as necessary for construction staging and the erection and

use of hoists or construction elevators for the construction and completion of the Transbay

Tower (including first generation interior improvements), provided that such use, fencing, or

other prevention of access does not prevent reasonable and safe Public access to the Transit

Centei from Mission Square, and further provided that such right shall terminate on tlte date that

the City issues a Temporary Certificate of Occupancy for the entirety of the shell of the Transbay

Tower; (iii) temporarily fence or close all or a portion of Mission Square in an emergency or

where all or a portion of Mission Square is destroyed or damaged and where the emergency,

damage or destruction presents an immediate threat of injury to Persons using Mission Square,

provided that Developer shall immediately notiff the TJPA of such closure, promptly repair or

remediate the condition that required the closure, and cooperate with the TJPA to reopen the

closed portion of Mission Square as soon as safety and security permit; (iv) temporarily use,

fenca, or prevent access to a limited portion of Mission Square for a public or private function

for the public or Developer's tenants or Permittees subject to the TJPA's approval, which

approval shall not be unreasonably withheld, conditioned or delayed, and provided that such use,

fencing, or prevention ofaccess does not prevent reasonable and safe Public access to the Transit

Center from Mission Square; or (v) in any case other than (i)-(iv), use, fencing, or preventing

access to all or a portion of Mission Square is subject to the TJPA's approval, in its sole

discretion.

(c) Larse Artwork Easement Area. Effective as of the date Developer

completes construction of those portions of the parking garage under Mission Square and the

Mission Square Improvements ("Large Artwork Easement Effective Date"), Developer as

Owner of the Tower Property grants to the TJPA as Owner of the Transit Center Property an

appurtenant, perpetual, exclusive easement in, to, over and across the Large Artwork Easement

Area only as necessary for the TJPA to design, install, repair, maintain, protect and secure the

Large Artwork, without interference from Developer; provided, however, that the rights of the
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TJPA after installation of the Large Artwork shall be subject to the easements provided in this

Agreement for Pedestrian use of Mission Square.

(d) Effective as

of the Effective Date (as defined in Section 24 below), the TJPA as Owner of the Transit Center

Property grants to Developer as Owner of the Tower Property and its Permittees an appurtenant,

perpetual, non-exclusive easement in, to, over, under and across the Transit Center Property only

as necessary for Developer to design, install, construct, connect to the Transit Center, operate,

maintain, and provide security for the Elevators and the Pedestrian Bridge, including easements

for above-grade and below-grade improvements only as necessary and which do not interfere

with the operation of the Transit Center or Rooftop Park, The foregoing easement shall include

an easetnent for encroachment onto the Transit Center Property of the Pedestrian Bridge and

Elevators to the extent shown on the approved plans for the Pedestrian Bridge and Elevators,

including an easement to design, install, construct, connect to the Transit Center, operate,

maintain, and provide security for any such encroachment. The location of such easements and

the manner in which the Elevators and Pedestrian Bridge attach to the Transit Center shall be

subject to the TJPA's approval, which shall not be unreasonably withheld. Subject to the

requirements of Sections 3 and 4, the Transit Center shall be constructed, operated and

maintained by the TJPA in a manner which structurally supports those portions of the Elevators

and Pedestrian Bridge which connect to the Tlansit Center, taking into account the loads

anticipated to result from the normal and customary use of the Elevators and Pedestrian Bridge.

The Transbay Tower and Mission Square Improvements, if and when constructed, shall be

constructed, operated and maintained by Developer.in a manner which structurally supports

those portions of the Elevators and Pedestrian Bridge whieh connect to the Transbay Tower and

Mission Square, taking into account the loads anticipated to result from the normal and

customary use of the Elevators and Pedestrian Bridge'

(e) Easement for Elevators. If Developer is required to design, construct

and/or install the Elevators as a condition of any Tower Project Regulatory Approval, effective

as of the date all Mission Square Improvements are completed (and for the Internal Elevator, as

of the date the Internal Elevator is completed), Developer as Owner of the Tower Property grants

to the TJPA as Owner of the Transit Center Property an appurtenant, perpetual, non-exclusive

easement in, to, and over the Elevators for the use of the TJPA, its Permittees, and the Public, to

use the Elevators to enter and exit the Rooftop Park at all times that the Rooftop Park is open to

the Public, without termination for any reason whatsoever subject to temporary closures as may

be required for (i) repairs and maintenance, or (ii) due to damage, destruction, or other

emergencies. Developer shall be solely responsible for the operation, maintenance, repair, and

security for the Elevators.

(Ð Deñninq Easement Areas. If requested by either Party after the Elevators

and Pedestrian Bridge have been constructed and installed, the Parties shall execute a supplement

to this Agreement defining the area or areas of the easements provided for under this Section 9.
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10. Operation and Maintenance.

(a) Rules and Regulations Regarding Operations. The parties shall reasonably

coopcrate in adopting rules and regulations consistent with the terms of this Agreement for the

ongoing operation and use of Mission Square, the Pedestrian Bridge, the Elevators, and the

Large Artwork and the Large Artwork Easement Area (the "Rules and Regulations"). The

Rules and Regulations shall include the TJPA's right to prohibit any operation or program in
Mission Square that interferes, in more than an insigniflrcant way, with the safety and security of,

access to, and the operation of the Transit Center and the Rooftop Park. Developer and the TJPA

shall comply with the Rules and Regulations in their operation and use of Mission Square, the

Pedestrian Bridge and the Large Artwork, ineluding with respect to the easements describçd in

Ë¡Cliq! 9 above. Any change to the Rules and Regulatíons shall require each Party's written

approval, which approval shall not to be unreasonably withheld or delayed. In the event of any

inconsistenoy between the Rules and Regulations and the provisions of this Agreement, the

provision of this Agreement shall govern and control.

(b) Maintenance Obli eations of the TJPA. Upon installation of the Large

Artwork, the TJPA shall at its sole cost operate and maintain the Large Artwork and the Large

Artwork Easement Area in good order and repair consistent with public ground floor outdoor

space connected to Class "4" office projects in San Francisco, but in all events consistent with
the security requirements under the Security Agreement, In addition, during the Access Ship

Term, the TJPA shall: (i) maintain the Access Strip at the TJPA's sole expense; (ii) indemniff,
defend and hold Developer, its. Affiliates and their respective members, officers, agents and

employees hannless from and against any claim arising from the condition or use by any Person

(other than Developer, its Affiliates and their respective members, offltcers, agents and

employees, or its contractors or agents) of the Access Strip but excluding claims or losses arising

out of the death of any person or any accident, injury, loss or damage to any Person or property

using or within the Access Strip to the extent caused by Developer's construction of the Mission

Square Improvements or the Transbay Tower, and further excluding any claims or losses to the

extent of Developer's active negligenee or willful misconduct; and (iii) provide insurance and

oommercially reasonable evidence thereof protecting Developer against claims arising from the

Public's use of the Access Strip equivalent to the insurance the TJPA customarily obtains to
cover other property occupied by the TJPA. The TJPA's obligations set forth in the preceding

sentence shall survive the expiration of the Access Strip Term (A) with respect to any acts,

events or circurnstaRces occurring or existing or alleged to oecur or exist during the Access Strip

Term, and (B) to the extent of any failure or alleged failure of the TJPA to perform any of its
obligations set forth in the preceding sentence during the Access Strip Term, Anything in this

Agreement to the contrary notwithstanding, Developer can remove the Access Strip
improvements after the Access Strip Term,

(c) Maintenance Oblieations of Developer. Upon completion of the Mission

Square Improvements, Developer shall at its sole cost operate and maintain Mission Square and

the Mission Square Improvements in good order and repair consistent with public ground floor
outdoor space connected to Class "4" office projects in San Francisco and consistent with the

security requirements under the Security Agreement, subject to the TJPA's obligations with
respect to the Large Artwork, the Large Artwork Easement Area and the Access Strip and
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subject to any continuing or surviving obligations of the TJPA under any lease entered into by

the TJPA and Developer with respect to Mission Square, In addition, Developer shall at its sole

cost operate and maintain the Elevators and the Pedestrian Bridge, all in good order and repair

consistent with public outdoor space connected to Class "4" office projects in San Francisco, but
in all events consistent with the security requirements under the Security Agreement.

(d) Insurance. Developer shall at its sole cost name the TJPA, its member

agencies (including th.e City), and the State of California ("State") as additional insureds under a

policy of Commercial General Liability Insurance covering Mission Square ("Pollcy"). The

Policy shall:

(Ð be effective on the date Developer starts excavation for any part of
the Tower Project ("Insurance Effective Date"). Not less than ten (10) days before the

Insurance Effective Date, Developer shall deliver to the TJPA a certificate or certificates of
insurance in a form reasonably satisfactory to the TJPA, evidencing the coverage required

hereunder, and shall deliver such proofofinsurance ten (10) days before every anniversary ofthe
Insurance Effective Date ;

(ii) have a limit of Thirty Million Dollars ($30,000,000) for each

occurrence and aggregate occurrences per year, subject to an escalation of Three Million Dollars
($3,000,000) on each five-year anniversary of the Policy Effective Date;

(iiÐ be a separate policy from Developer's other insurance policies or

shall have a per location endorsement consistent with the limits described in this Sçctiq!-l-gG);

(iv) cover all of the following claims and losses ("Covered Claims"):
bodily inju.y and property damage (including claims and losses arising from criminal acts,

including, but not limited to, claims based on an allegation of inadequate, or a failure of,
seeurity, subject to exclusions then customarily contained in Commercial General Liability
Insurance policies); independent contractors; broad-form property damage; and personal injury
arising from or based on the design, materials, construction, installation, maintenance, operation

of, condition ôf, or use of: (a) Mission Square and the Mission Square Improvements (excluding,

however, the Access Strip and the Access Strip Improvements); (b) the Pedestrian Bridge; and

(o) the Elevators.

(v) be issued by an insurance company duly authorized to do business

in the State of California and with a current rating of A-:VIII or better by Best's Key Rating

Guide;

(vi) require Developer, as the primary insured, to pay or cause others to

pay any deductible or retention;

(vii) require a defense and indemnity of the named insured and the

additional insureds, including the TJPA, its member agencies, and the State;
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(viii) be primary insurance with respect to the TJPA, its member

agencies, and the State for all Covered Claims, and any insurance or self-insurance of the TJPA,

its member agencies, and the State shall be excess of the Policy and shall not contribute with it;

(ix) contain or be endorsed to contain a waiver of all rights of
subrogation against the TJPA, its member agencies, and the State (unless rights of subrogation

would otherwise be waived by reason of the TJPA, its member agencies.and the State being

named as additional insureds); and

(x) endorsed to state that the insurer shall not cancel coverage unless

the insurer has given the first named insured thirfy (30) days' prior written notice, or ten (10)

days prior written notice for Developet's non-payment of a premium when due.

Developer shall provide witten notice to the TJPA within hve (5) business days

following notice from Developer's insurer of any cancellation or modification of the terms of the

Policy and shall replace such Policy with a Policy that complies with all of the requirements of
this Section 10(d) within five (5) business days after giving the notice to the TJPA. Developer
shall provide written notice to the TJPA within three (3) business days following Developer's

failure to pay all or part of the premium for the Policy when due. Developer's failure to pay all
or part of the premium for the Policy when due shall be an immediate default under this

Agreement without any requirement for noticç or cure. If Developer fails to pay a premium for
the Policy rvhen due, the TJPA may, at its election, pay the premium and all interest and

penalties, if any, and shall have all legal and equitable remedies against Developer for
reimbursement of the amount paid, whether or not Developer gives written notice to the TJPA of
the failure to pay the premium.

If Developer fails to carry a policy of Commercial General Liability Insurance meeting

the requirements of this Section l0(d) during any period which Developer is required to carry

such insurance pursuant to this Section l0(d), then Developer shall perform the duties which
would have been performed by the carrier had Developer carried such a policy as herein

required, but only to the extent of the duties which such carrier would have had to perform.

The Policy may, at Developer's option, apply to the entirety of the Tower Property, so

long as the Policy has a per location endorsement that satisfies all requirements of this Section

10(d).

The foregoing notwithstanding, if following commencement of excavation and before

completion of construction of the Tower Project, Developer's general contractor's policy of
commercial general liability insurance for the Tower Project names the TJPA, its member

agencies (including the City), and the State as additional insureds, meets all of the other criteria
set forth in this Section 10(d), is effective no later than the commencement of excavation for any

part of the Tower Project, and Developer provides evidence to the reasonable satisfaction of the

TJPA that the obligations of Developer, the general contractor, and the carrier are sufficient to
give timely notice to the TJPA of the general contractor's failure to pay.the premium for such

insurance when due, or changes to or cancellation of the policy, then upon approval of the TJPA
(which approval shall not be unreasonably withheld, conditioned or delayed), the Insurance
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Effective Date shall be the date upon which such general contractor policy becomes no longer

effective with respect to the Tower Project.

11. Security.

(a) Securitv Agreement. Developer and the TJPA have entered into that

certain Confrdential Security Agreement (the "securlty Agreement") pertaining to security for
the Transit Center, the Tower Project, Mission Square, the Large Artwork and the Large Artwork
Easement Area, the Elevators and the Pedestrian Bridge. The Parties shall maintain the

confidentiality of the Security Agreement and shall disclose the Agreement only to persons

affiliated with the TJPA and Developer, where such disclosure is necessary to provide security

for the Transit Center, the Tower Project, Mission Square, the Large Artwork and the Large
Arlwork Easement Area, thç Elevators, and the Pedestrian Bridge, or where disclosure is
required in connectioir with the sale, leasing or financing of the Tower Project or to obtain

insurance or by law. The Security Agreemc¡rt may be amended from time to time by written

agreement of Developer and the TJPA consistent with the easement for Mission Square provided

urder this Agreement. The terms of the Security Agreement shall include the terms contained in

Sections 11(b) and 1l(c) below.

(b) Obligations of the TJPA. Effective as of the Large Artwork Easement

Effective Date, the TJPA shall provide safety and security for the Large Artwork and the Large

Artwork Easement Area consistent with the Security Agreement. During the Access Strip Term,

the TJPA shall provide safety and security for the Access Strip. Developer shall have the right
(but not the obligation) in its sole discretion to provide additional security for the Large Artwork,
the Large Artwork Easement Area and the Access Strip; provided, however, that any such

additional security provided by Developer shall be coordinated with the securify provided by the

TJPA with respect to the Large Artwork, the Large Artwork Easement Area and the Access Strip

and Developer shall have no liability to the TJPA or any third party in connection with sueh

additional security or any decision or failure to provide such additional security; provided,

however, that the TJPA shall have no liability to Hines and no obligation to indemni$ Hines for
any claims, injuries, or losses arising from Hines's additional security for the Large Artwork, the

Large Artwork Easement Area, or the Access Strip. Nothing in this Section 11(b) shall be

deemed to limit Developer's rights under Section 9(b).

(c) Obligations of DeveloLer. Upon completion of the Mission Square

Improvements, Developer shall provide safety and security for Mission Square and the Mission
Square Improvements to the extent provided in (and subjeet to) the Security Agreement, subject

to the TJPA's obligations with respect to the Large Artwork, and the Large Artwork Easement

Area. In addition, Developer shall at its sole eost provide safety and security for the Elevators,

and Developer shall at its sole cost provide safety and security for the Pedestrian Bridge, all to
the extent provided in (and subject to) the Security Agreement.

(d) for Breaches of The foregoing and anything to the

contrary contained in this Agreement or the Security Agreement notwithstanding (but without
limiting Developer's obligations to providç insurance under Section 10(d)), the TJPA and

Developer shall have no liabitity to the other Party, or any obligation to indemni$ the other
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Party for any third parly claims, for any injury to person or property caused by the acts of third
persons in connection with any alleged breach of or failure to provide security, including

criminal acts or other losses, nor shall this Agreement establish any duty owed in tort to, or

standard of care in tort as to, either Party or any third parfy. Nothing in this Section l1(d) shall

be construed as a waiver of either Party's rights to enforce the provisions of the Security

Agreement through specifi c performance.

12. Modifications to Transit Center Design. In the event that Developer requests

modifications of the PCPA Transit Center design after the Effective Date of this Agreement to

accommodate the Tower Project, including modifications of the Pedestrian Bridge from the

Transbay Tower to the Rooftop Park, modifications of the Transit Center and the underlying
framework that envelopes the Transit Center, modifications or extensions of the Rooftop Park, or
modiflrcations or extensions of Park finishes, if approved by the TJPA in its sole discretion, then

Developer shall pay all costs of such modifications, Nothing in this Section 12 shall affect the

obligations of either Pafy under Sections 3. 4. and 9(d) or affect either Party's obligations to pay

for or reimburse the other Party for such Party's performance of its obligations under Sections 3,

4. and 9(d).

13. Change to Completed Improvements. No material change shall be made by

Developer to the Mission Square Improvements or the Pedestrian Bridge 'without the prior
written approval of the TJPA, which approval shall not be unreasonably withheld, conditioned or

delayed, No material change shall be made by the TJPA to the Large Artwork Easement Area
without the prior written approval of Developer, which approval shall not be unreasonably

rvitlrheld, conditioned or delayed, or to the Large Artwork without thirty (30) days prior written
notiee to Developer.

14. Rights of Mortgagees.

(a) Vatidity of Lien. No breach or violation or threatened breach or violation
of any covenant, condition, restriction or easement herein contained shall defeat or render invalid
or unenforceable the lien of any Mortgagee made in good faith and for value affecting any

por.tion of the Tower Properfy, but such covenants, conditions, restrictions and easements shall

be binding upon and be effective against any Owner of all or any portion of the Tower Property

whose title thereto is acquired by foreclosure, trustee's sale, deed-in-lieu of foreclosure or
termination of a ground or master lease or otherwise during the period of ownership of such

Parcel by such Owner.

(b) Term and Limitation of Liabilit)r. No Mortgagee with respect to the

Tower Property shall be obligated or liable for the obligations and liabilities of the Owner of the

Tower Property hereunder unless and until such Mortgagee acquires fee title to all or a portion of
the Tower Property, and then only to the extent of the duration of such ownership as provided in
Sections 17 and?l. The foregoing notwithstanding, if the Owner is in default of this Agreement

at the time of a Mortgagee's acquisition of the Tower Property, the Mortgagee shall not be bound

by any such default by such Owner, provided that such Mortgagee shall be obligated to (i)
remedy any curable, non-monetary, non-construction defaults of such Owner within thirty (30)

days following the acquisition by any such Mortgagee of title to the Tower Property (or five (5)
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days following such acquisition of titlç in the event of a breach of the Security Agreement, or

thr:ee (3) days following such acquisition of title in the event of an immediate and serious danger

to person or property), and (ii) be obligated to reimburse the TJPA under Section l0(d)(x) to the

extent of any insurance premiums, interest, and penalties for or under the Policy paid by the

TJPA by reason of Owner's failure to pay such insurance premiums, interest and penalties if and

when due, such reirnbursement to be made by such Mortgagee to the TJPA within thirty (30)

days following the receipt by such Mortgagee of reasonably detailed evidence 9f the amount paid

by the TJPA, With respect to subpart (i) of the preceding sentence, if such default cannot

reasonably be cured within the required period and Mortgagee has commenced the cure within

the required cure period and is diligently prosecuting such cure, the cure period shall be such

period as is reasonably required to prosecute such cure to completion, The other provisions of
this SeçliA! 14(b) notwithstanding, if a Mortgagee acquires fee title to the Tower Property at

such time when the extcrior of the Transbay Tower is completed but any of the Mission Square

Improvements, the Elevators or the Pedestrian Bridge are not completed in accordanee with the

provisions of this Agreement, such Mortgagee shall complete the Mission Square Improvements,

the Elevators and the Pedestrian Bridge within such period as is reasonably necessary to

complete those improvements, but in no event to exceed six (6) months after the date such

Morigagee acquires fee title to the Tower Property. If a Mortgagee has given the TJPA written

noticé of the Mortgagee's interest in the Tower Properfy, provided the Mortgagee's mailing

address, and requested notices that are required to be given under this Agreement, then that

Mortgagee shall not be bound by any amendment, modiltcation or revision of this Agreement

entered into after the Mortgagee has given notice to the TJPA without the prior written consent

of the Mortgagee, Any and all Mortgagees with respect to all or any portion of the Tower

Property shall, without limitation, have the benefits of Sections 5 ançl 1ó of this Agreement. If a

Mortgagee was not provided notice of Owner's default prior to the date the Mortgagee acquires

fee title to the Tower Property in accordance with Section 14(c) below, Mortgagee's cure periods

under this Section 14(b) shall commence on the date that the TJPA provides written notice of
such default to Mortgagee.

(c) Mortgagee Cure Rights, Notwithstanding any other provision in this

Agreement for notices of default, the Mortgagee of Developer where Developer is in default

hereuncler shall be entitled to notice of said default, in the same manner that other notices are

requirecl to be given under this Agreement; provided, however, that said Mortgagee shall have,

prior to the timç of default, notified the TJPA of the Mortgagee's interest in the Tower Properfy,

provided the Mortgagee's mailing address, and requested notices that are required to be given

under this Agreement, In the event that any notica shall be given of the default of Developer,

then the TJPA shall provide a copy of the notice to such Mortgagee (which has previously given

the above stated notice of its mailing address to the TJPA) under any Mortgage affecting the

Tower Property or portion thereof at the same time that the TJPA gives notice of the default to

Developer, that Developer is in default and such Mortgagee shall have thirty (30) days after such

notice to cure any such default (or five (5) days in the event of a breach of the Security

Agreement, or three (3) days in the event of an immediate and serious danger to person or

property). If the TJPA fails to provide the required notice to Mortgagee, then the Mortgagee's
period to cure shall not start until the TJPA provides the required notice to Mortgagee. If such

default cannot reasonably be cured within the required period, and Mortgagee has commenced

the cure within the required cure period and is diligently prosecuting such cute, the cure period
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shall be such period as is reasonably required to prosecute such cure to completion. The periods

f'or cure referred to in this Section 14 for defaults that require possession of the Tower Property

or any part of the Tower Property shall each be deemed to commence when the Mortgagee has

obtained the permission of Developer, or obtains a coutt ordered right, to enter the Tower

Property ancl perform the cure, which permission or order the Mortgagee shall attempt to obtain

as quickly as is reasonably feasible in the circumstances. The giving of any notice of default or
the failure to deliver a copy of such notice of default to any Mortgagee shall in no event create

any liability on the part of the TJPA so declaring such default.

(d) Intended Third Party Beneficiary. Each Mortgagee with respect to all or

any portion of the Tower Property is an intended third-party beneficiary of the provisions of this

Section 14 and, as an intended third-party beneficiary, shall be entitled to enforce the provisions

of this Section 14 prior to succeeding to fee title to the Tower Property or any portion thereof.

Such Mortgagee, however, is not an intended third-party beneficiary of the provisions of this

Agreement other than this Section 14 and shall not be entitled to enforce the provisions of this

Agreement other than this Section 14 prior to succeeding to fee title to the Tower Property or any

portion thereof.

15. Defaults and Remedies.' In the event of any breach or default of any Parcel

Owner of any term or provision of this Agreement which is not cured by the defaulting Parcel

Owner within thirty (30) days after receipt of written notice thereof from the non-defaulting

Parcel Ownero or is not cured within five (5) days after such notice in the event of a breach of the

Security Agreement, or is not cured within three (3) days after such notice in the event of an

immediate and serious danger to person or property (or within such additional period of time as

is reasonably necessary in light of the nature of the breach or default and the acts which are

necessary to cure such breach or default, provided that the defaulting Parcel Owner commences

the cure within the required cure period and thereafter diligently prosecutes such cure to
completion), the non-defaulting Parcel Owner shall have any and all rights and remedies

avaiiable at law or in equity, including without limitation, the right to demand and have specihc

performance and the right (but not the obligation) to perform the obligation as to which such

breach or default arose at the commercially reasonable expense of the breaching or defaulting

party after reasonable notice and a reasonable opportunity (but not less than five (5) days after

notice) to cure such breach or default. Except as otherwise provided hetein and subject to the

limitations herein, the rights and remedies of the Parties under this Agreement shall be

cumulative. The foregoing notwithstanding, neither Parcel Owner shall be liable to the other

Parcel Owner for consequential or incidental damages. The provisions of this Section l5 shall be

subject to the provisions of Section 19 below. A default by any Party under the Security

Agreement shall not, by itself, constitute a default by such Party under this Agreement. A
default by any Party under this Agreement shall not, by itself, constitute a default by such Party

under the Security Agreement.

16. Limitation of Liabitity. No foreclosure of a Mortgage or exercise of a power of
sale contained in a Mortgage secured by the Tower Property or portion thoreof shall terminate

this Agreement or affect any of the rights and obligations of the Parties under this Agreement.

No member of Developer or any director, offïcer, agent or employee of Developer or any of its
members or Affiliates will be personally liable to the TJPA in an event of default by Developer
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or for any amount that may become due to the TJPA or on any obligations under the terms of this

Agreement. No member agency, offrcial, agent or employee of the TJPA or the City will be

personally liable to Developer in an event of default by the TJPA or for any amount that may

become due to Developer or on any obligations under the terms of this Agreement,

17. Effect of Transfer. In the event an Owner transfers or otherwise conveys its

entire interest in its Parcel, such Owner shall thereupon be released and discharged from any and

all obligations as Owner in connection with such Parcel arising under this Agreement with
respect to the period after such transfer or conveyanee, but shall remaín liable for all obligations

ariiing under this Agreement with respect to the period prior to such transfer or conveyance; and

the transf'eree of such Parcel (including, without limitation, any transferee who acquires its

interest by foreclosure, trustee's sale or otherwise) shall be liable for all obligations with respect

to such Parcel under this Agreement with respect to the period of ownership by such transferee,

subj ect to the limitations of liability and other provisions of this Agreement.

18. Force Majeure. If any Person is delayed or hindered in or prevented from the

performance of any act required hereunder because of any event of Force Majeure, performance

òf such act shall be excused for the period of the Force Majeure event, and the period for the

performance of such act shall be extended for an equivalent period.

19. No Cancellation. No breach of any provision of this Agreement shall entitle any

Owncr to cancel, rescind or otherwise terminate this Agreement or the easements created hereby,

but this limitation shall not affect in any manner any other rights or remedies which any Owner

may have by reason of any such breach.

20. Assignment. Anything else in this Agreement to the contrary notwithstanding,

direct or indirect interests in the Tower Property or any portion thereof may be freely transferred

without the necessity of any consent by the TJPA. The TJPA shall be given prompt written
notice of any transfer of fee title to the Tower Property. Acceptance of a conveyance of fee

sirnple title to the Tower Property shall constitute an assumption by the transferee of all of the

sutuiuing rights and obligations of the transfetor under this Agreement arising after the date of
suchtransfer,subjecttothelimitationssetforthinSections5. ll. 14. 16. lTand2l orelsewhere

in this Agreement.

21. Runnins with the Land. It is the intent of the Parties that each and all of the

easements, covenants, conditions and restrictíons set forth in this Agreement are for the mutual

benefit of the Parcels and every portion of each thereof, Each and all of the easements,

covenants, obligations conditions and restrictions set forth in this Agreement touches and

concerns and shall affeet, relate to, and run with the land of each of the Parcels and every portion

of each thereof, and shall apply to and bind the respective successor Owners of each of the

Parcels and every portion of each thereof, for the benefit of each of the other Parcels and every

portion of each thereof (except to the extent otherwise stated herein). Each and all of the

easements, covenants, obligations conditioirs and restrictions set forth in this Agreement are

imposed on each portion of and interest in each of the Parcels as mutual equitable servitudes in
fävor of each and all other portions of and interests in the Parcels and constitute covenants

running with the land pursuant to applicable law, including, without limitation, Section 1468 of
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the Civil Code of the State of California. The provisions of this Section 2l are intended to be

subject to the limitations of liability and other provisions of this Agreement.

22, Notices.

(a) Addresses for Notices. A notice or communication under this Agreement

by either Party to the other shall be sufficiently given or delivered if personally delivered or

dispatched by registered or cerlified maíI, postage prepaíd, return receipt requested or reputable

overnight courier service and addressed as follows:

To TJPA. In the case of a notice or communication to the TJPA:

Transbay Joint Powers Authority
201 Mission Street, Suite 2100
San Francisco, CA 94105
Attn: Executive Director Maria Ayerdi-Kaplan
Reference: Transit Tower
Telefacsimile: (415) 597 -4615
Telephone: (415)597-4620

With a copy to:

Shute, Mihaly & Weinberger LLP
396 Hayes Street
San Francisco, CA 94102
Attn: Andrew W. Schwartz
Reference: Transit Tower
Telefacsimile: (415) 552-58 I 6

Telephone: (415) 552-7272

To Developer. And in the case of a notice or communication sent to Developer:

Hines
101 California Street, Suite 1000

San Francisco, CA 94LII
Attn: Mr. Paul E, Paradis, Senior Managing Director
Telefacsimile: (41 5) 398-1442
Telephone: (415)982-6200

Hines
101 California Street, Suite 1000

San Francisco, CA 94IIl
Attn: Mr. James C. Buie, Senior Managing Director/CEO
Telefacsimile: (41 5) 398-1442
Telephone: (415)982-6200
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Boston Properties, Inc.
4 Embarcadero Center
San Francisco, California 9 4l I I
Attn: Robert E. Pester, Senior Vice President and Regional Manager

Telephone: (415)772-0500

With a copy to:

Buchalter Nemer, APC
55 Second Street, 17th Floor
San Francisco, CA 94105
Attn: Jay Paxton
Telefacsimile: (41 5) 296-177 0

Telephone: (415)777-2727

An a copy to:

Allen Matkins Leck Gamble Mallory & Natsis, LLP
1901 Avenue of the Stars, Suite 1800

Los Angeles, CA 90067
Attn: Peter J. Roth

(b) Contents of Notice. Every notice given to a Party hereto, under the terms

of this Agreement, rnust state (or must be accompanied by a cover letter that states) substantially

the following:

(Ð .the Section of this Agreement under which the notice is given and

the action or response required, if any;

(iÐ if applicable, the period of time within which the recipient of the

notice must respond thereto;

(iii) if approval is being requested, shall be clearly marked "Request for

Approval under the Mission Square Easement Agreement"; and

(iv) if a notice of disapproval or an objection that requires

reasonableness, shall speciff with particularity the feasons therefor.

(c) Change of Address, Any mailing address or telefacsimile number may be

changed at any time by giving written notice of such change in the manner provided above at

least ten (10) days before the effective date ofthe change'

(d) Effective Date of Notices. All notices under this Agreement shall be

deemed given, received, made, or gommuRicated on the date the notice is actually delivered to

the offlrcã of the person to whom it is addressed or, if mailed or sent by overnight oourier, on the

delivery date or attçmpted delivery date shown on the return receipt. A Party may not give
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official or binding notice by telefacsimile, The effective time of a notice shall not be affected by

the receipt, before receipt of the original, of a telefacsimile copy of the notice.

23, Estoppel Certificates. Each Party, upon written request of any other Party, shall

issue to such other Party or to any prospective Mortgagee or transferee of such Party's interest in

any Parcel, or (with respect to Developer) any lender secured by a pledge of a direct or indirect

interest in Developer, an estoppel certificate stating: (i) whether the Party to whom the request

has been directed knows of any default under this Agreement, and if there are known defaults,

specifying the nature thereof; (ii) in the case of an estoppel certificate requested from the TJPA,

whether, to the TJPA's knowledge, Developer has completed its obligations under Sections 2. 3.

4.7 and 8 of this Agreement, and if any such obligation has not been completed, speci$ring the

obligation which has not been completed; (iii) whether, to the knowledge of the Party to whom
the request has been directed, this Agreement has been modified or amended in any way, and if it
has been so modified or amended, stating the nature of such modification or amendment; and (iv)
whether to the knowledge of the Party to whom the request has been directed, this Agreement is

in full force and effect as of the date of the estoppel certificate.

24. Effective Date: Recordation. This Agreement shall become effective and

binding upon each of the Parcels and the Owners of all or any portion of each of the Parcels upon

the recordation of this Agreement in the Official Records of the City and County of San

Francisco (the "Effective Date").

25, Severability. Any provision of this Agreement which is prohibited or

unenforceable in any jurisdiction or under any circumstance shall as to such jurisdiction or

circumstance be ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof or affecting the validity or enforceability of such

provision in any other jurisdiction or under any other circumstances.

26. Non-Waiver. No waiver made by either Party with respect to the performance,

or manner or time of performance, or any obligation of the other Party or any condition to its
own obligation under this Agreement will be considered a waiver with respect to the particular

obligation of the other Party or condition to its own obligation beyond those expressly waived to

the extent of such waiver, or a waiver in any respect in regard to any other rights of the Party

making the waiver or any other obligations of the other Party,

27. Law. This Agreement shall be governed by and construed in

accordance with the laws of the State of California, The TJPA and Developer agree that all

actions or proceedings arising directly or indirectly under this Agreement shall be litigated in
courts located within the County of San Francisco, State of California, and Developer and the

TJPA agree that any service of process in such action or proceeding may be made by personal

service upon the other wherever the other may then be located, or by certified or registered mail

directed to the pafi at the address set forth in this Agreement.

28. {119¡ryys' Jee!. If either Party fails to perform any of its respective obligations

under this Agreement or if any dispute arises between the Parties concerning the meaning or
interpretation of any provision of this Agreement, then the defaulting Parfy or the Party not
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prevailing in such dispute, as the case may be, shall pay aîy and all costs and expenses incurred

ùy the other Party on account of sueh default or in enforcing or establishing its rights under this

Agreement, including court costs and reasonable attorneys' fees and costs. Any such attorneys'

feés and costs incurred by either Party in enforcing a judgment in its favor under this Agreement

shall be recoverable separately from and in addition to any other amount included in such

judgment, and such attorneys' fees and costs obligation is intended to be several from the other

Irouirionr.of this Agreement and to survive and not be merged into any such judgment. For

po.poses of this Agreement, the reasonable fees of attorneys for the TJPA shall be based on the

iees regularly charged by private attorneys with the equivalent number of years of experience in

the subject matter ãrea of the law for which the TJPA's attorneys' servjces were rendered who

practicð in the City of San Francisco, notwithstanding the TJPA's use of its own attorneys or the

City Attorney.

Zg, Not a Public Dedication. Nothing contained in this Agreement shall be deemed

to be a gift, declication or offer of dedication of, or be deemed to create aR easement or other real

ptop..Ç interest with respect to, any portion of or interest in any of the Parcels to the general

puUìic ôr for the beneht of the general public or for any public purpose whatsoever, and this

Agreement shall be strictly limited to and for the purposes expressed herein. No implied

dedication shall arise from any use of the areas subject to the easements herein granted, whether

or not such use is consistent with the provisions of this Agreement, The Parties may post such

notices as are required by applicable law (including under Section 1008 of the California Civil

Code) in order to prevent any portion of the Tower Property or the Transit Center Property to

become subject to a prescriptive easement.

to Transbav Tower Nothing in this Agreement shall be deemed to30.
grant or to

No
imply any licenses, easements, right of access or other rights or interests of any kind

in favor of the TJPA, any other Person or the public in the Transbay Tower or any part thereof

other than the easements herein granted with respect to the Pedestrian Bridge.

31. No Third Partv Beneficiaries or Duties. The City is an intended third paúy

beneficiary of the TJPA's rights under this Agreement, provided that no approval of the City

shall be required to amend this Agreement. Except as provided above with respect to the Cify

and except as provided in Section l4(d), this Agreement is for the exclusive benefrt of the Parties

and not for the benefit of any other Person (including any member of the Public) and shall not be

deemed to have conferred any rights, expres

Agreement shall be deemed or construed to
standard of care owed to any third party'

s or implied, upon any other Person. Nothing in this

create any duty to any third party or to describe any

32. Amendments. This Agreement may be amended, modified, supplemented or

revoked only by the written agreement of all Parties hereto, which amendment, modification,

supplement ôr rêvocation shall be eft'eetive and binding upon the whole of the Parcels upon the

reôõrdation of same in the Official Records of the City and County of San Francisco' The Parties

shall cooperate in good faith to discuss and, if mutually agreeable, execute one or more

amendments to this Àgreement only to account for (a) changes in the actual construction field

conditions and (b) .ñang.s in the circumstances over the course of construction of the

improvements to be constructed pursuant to this Agreement.
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33. Entire Asreement. This Agreement (including the Exhibits) and the Security

Agreement together contain the entire agreement between the Parlies with respect to the subject

matter of this Agreement and the Security Agreement and may not be contradicted by evidence

of any prior or contemporaneous oral or written agreements or understandings. Any prior
correspondence, memoranda, agreements, warrantigs or representations relating to such subject

matter are superseded in total by this Agreement. No prior drafts of this Agreement or the

Security Agreement, or changes from those drafts to the exeeuted version of this Agreement or

the Security Agreement, shall be introduced as evideucç in any litigation or other dispute

resolution proeeeding by either Party or any other person and no court or other body shall

consider those drafts in interpreting this Agreement or the Security Agreement,

34. Interpretation of Agreement.

(a) Exhibits. Whenever an "Exhibit" is referenced, it means an attachment to

this Agreement unless otherwise specifically identified. All such Exhibits are incorporated

herein by reference, In the event of any conflict or inconsistency between the exhibits and any of
the provisions of this Agreement, the provisions of this Agreement shall prevail.

(b) Captions. Whenever a section, article or paragraph is referenced, it refe¡s

to this Agreement unless otherwise specifically identified. The captions preceding the articles

and sections of this Agreement have been inserted for convenience of reference only, Such

oaptions shall not define or limit the scope or intent of any provision of this Agreement.

(c) Words of Inclusion. The use of the term "including," "such as" or words

of similar import when following any general term, statement or matter shall not be construed to

limit such term, statement or matter to the specific items or mattets, whether or not language of
non-limitation is used. Rather, such terms shall be deemed to refer to all other items or matters

that could reasonably fall within the broadest possible scope of such statcment, term or matter.

(d) Referençes. Wherever referenca is made to any provision, term or matter

"in this Agreement," "herein" or "hefeof' or words of similar import, the reference shall be

deemed to refer to any and all provisions of this Agreement reasonably related thereto in the

context of such reference, unless such reference refers solely to a specific numbered or lettered

Section or pafagraph of this Agreement or any specific subdivision thereof.

(e) Recitals. In the event of any conflict or inconsistency between the recitals

and any of the remaining provisions of this Agreement, the remaining provisions of this

Agreement shall prevail.

(Ð No Presumption aqainst Drafter. This Agreement has been negotiated at

arm's length and between persons sophisticated and knowledgeable in the matters dealt with
herein. In addition, each Party has been represented by experienced and knowledgeable legal

counsel. Accordingly, any rule of law (including California Civil Code Section 1654) or legal

decision that would require interpretation of any ambiguities in this Agreement against the Party

that has drafted it is not applicable and is waived. The provisions of this Agreement shall be

interpreted in a reasonable manner to effect the purposes of the parties and this Agreement,
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35. Conflicts of Interest, Through its execution of this Agreement, Developer

acknowledges that it is familiar with the provisions of Section 15.103 of the San Franeisco

Charter, erticle III, Chapter 2 of the City's Campaign and Governmental Conduct Code, and

Section 87100 et seq. and Section 1090 et seq. of the Covernment Code of the State of
California, and certifies that it does not know of any facts which would constitute a violation of
said provision, and agrees that if Developer becomes aware of any such fact during the term of
this Agreement, Developer shall promptly notify the TJPA.

36, Notification of Limitations on ContriÞutions, Through its execution of this

Agreement, Developer acknowledges that it is familiar with Section 1.126 of the San Franciseo

Campaign and Governmental Conduct Code, which prohibits any pelson who contracts with the

City or inr ffpe for the selling or leasing of any land or building to or from the City or the

TJPA, whenever such transaction would require approval by a board on which a City elective

officer or member of the TJPA Board sits, from making any campaign contribution to the City

elective officer or a member of the TJPA Board at any time from the commencement of
negotiations for such contract until either (i) the terminatíon of negotiations for such contract, or

(iitthree (3) months has elapsed from the date the çontract is approved by the City or the TJPA.

San Franeisco Ethics Commission Regulation 1.126-1 provides that negotiations are commenced

when a prospective contractor first communicates with a City elective officer or a member of the

TJPA goutd about the possibility of obtaining a specific contract. This communication may

occur in person, by telephone or in writing, and may be initiated by the prospective contractor or

a City elåctive officer or a TJPA Board member. Negotiations are completed when a contract is

fi¡alized and signed by the City or the TJPA (or both) and the contractor. Negotiations are

terminated when City or the TJPA or the prospective contractor end the negotiation process

before a final decísion is made to award the contract'

37. Relationship of the Parties, The subject of this Agreement is a private

development with neither Party acting as the agent of the other Party in any respect. None of the

provisi,ons in this Agreement shall be deemed to render the TJPA a partner in Developer's

business, or joint venturer or member in any joint enterprise with Developer,

38. Counterparts, This Agreement may be executed in any number of counterparts,

each of which shall be deemed to be an original, but any number of which, taken together, shall

constitute one and the same instrument,

[Remainder of page intentionally left blank.J
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IN WITNESS WHEREOF, the Parties hereto have entered into this Agreement as

of the date first written above.

TRANSBAY JOINT POWERS AUTHORITY

TJPA Board ResolutionNo. 12-034,
Adopted on Novemb er 19, 2012

By:

APPROVED AS TO FORM:
Shute, Mihaly & Weinberger LLP

Schwartz
Counsel for TJPA

[Signatures continue on next page]

Maria Ayerdi
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TRANSBAY TO\ryER LLC, a Delaware limited liability company

By: Transbay Tower Holdings LLC, a Delaware limited liability
company, its Manager

By: BXP TB Development LLC, a Delaware limited
liability company, its Managing Member

By: Boston Properties Limited Partnership, a

Delaware limited partnership, its Manager

By a Delaware

Name:
Title: Vice President and

¿)
By:

uú
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STATE OF
COLINTY OF ØÒ

)
)

On 2013 before me,
Q.ouærþ

srArE oF C¿\tå (^'\æ
COLINTY OF

4/L i\a o\/t tzâ Notary
Public, personally appeared . who proved to
me on the basis of satisfactory evidence to be the person(s) whose name(s e subscribed to
the within instrument and acknowledged to me th he/they executed the same in

person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERruRY under the laws of the State of California that the
foregoing parugraph is true and correct.

WITNESS my hand and official seal.

S (seal) Commission # 1991755
Notery Public - Crllfornir

San Francisco CountY

Comm. oct 1 6

Cornmission # 1991755
tlotery Publlc - Calilornit

San Francisco County

)
)

On \AA'{¿r/1 O?/ ' ,z1l3beforeme, r\a Notary
Public, personally appeared who proved to
me on the basis of satisfactory evidence to be the ) whose name(s e subscribed to
the within instrument and acknowledged to me that he ey executed the same in

person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certi$ under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

NILA

Signature:

29

(seal)
Comm. Oct 1



EXHIBIT A

DIAGRAM OF TRANSIT CENTER

[see attached]
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EXHIBIT B

LEGAL DESCRIPTION OF TRANSIT CENTER PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE CITY AND COTINTY OF SAN

FRANCISCO, STATE OF CALIFORNIA, BEING A PORTION OF PARCEL 3 AS

DESCRIBED IN THAT CERTAIN DIRECTOR'S DEED FROM THE STATE OF

CALIFORNIA TO TRANSBAY JOINT POWERS AUTHORITY, RECORDED AUGUST 9,

2O1O LINDER DOCUMENT NO. 2OIO-JO172OO-OO, REEL K203, IMAGE 0266, IN THE

OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO, AND
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE SOUTHWESTERLY LINE
oF FREMONT STREET (82.50 FEET WrDE) AND THE SOUTHEASTERLY LINE OF

MISSION STREET (82.50 FEET WIDE); THENCE ALONG SAID LINE OF FREMONT
STREET, SOUTH 43"41'50" EAST 183.55 FEET TO THE TRUE POINT OF BEGINNING;
THENCE PARALLEL WITH SAID LINE OF MISSION STREET, SOUTH 46O78' 10'' WEST

275.2t FEET (275 FEET, RECORD) TO THE NORTHEASTERLY LINE OF FIRST STREET
(82.50 FEET WIDE); THENCE ALONG SAID LINE OF FIRST STREET, SOUTH 43"41'50"
EAST 9I.45 FEET TO THE SOUTHEASTERLY LINE OF SAID PARCEL 3; THENCE

ALONG SAID LINE OF PARCEL 3, NORTH 46o18'10" EAST 275.21 FEET (275 FEET,
RECORD) TO THE SOUTHWESTERLY LINE OF FREMONT STREET; THENCE ALONG
SAID LINE, OF FREMONT STREET, NORTH 43O41'50'' WEST 91.45 FEET TO THE TRUE

POINT OF BEGINNING.

BEING A PORTION OF ASSESSOR'S BLOCK NO. 3720

CoMPRISING 25,169 SQUARE FEET, MORE OR LESS.

ALL DIMENSIONS, BEARTNGS, STREETS AND STREET LINES HEREINABOVE
MENTIONED ARE IN ACCORDANCE WITH THAT CERTAIN MAP ENTITLED
..RECORD OF SURVEY NO. 6428", FILED IN THE OFFICE OF THE COI.INTY

SURVEYOR OF THE CITY AND COI-INTY OF SAN FRANCISCO, STATE OF

CALIFORNIA.

AS REFLECTED AS PARCEL B ON EXHIBIT (68'' IN THAT CERTAIN CERTIFICATE OF

COMPLIANCE, RECORDE,D MARCH 22,2012, SERIES NO. 2012-J378551 OF OFFICIAL
RECORDS OF THE, CITY AND COLINTY OF SAN FRANCISCO.
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EXHIBIT C

LEGAL DESCRIPTION OF TOWER PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE CITY AND COLINTY OF SAN

FRANCISCO, STATE OF CALIFORNIA BEING PARCEL 5 AND A PORTION OF PARCEL

3 AS DESCRIBED IN THAT CERTAIN DIRECTOR'S DEED FROM THE STATE OF

CALIFORNIA TO TRANSBAY JOINT POWERS AUTHORITY, RECORDED AUGUST 9,

2OIO I.INDER DOCUMENT NO. 2O1O-JO172OO-OO, REEL K203, IMAGE 0266, IN THE

OFFICE OF THE RECORDER OF THE CITY AND COI.INTY OF SAN FRANCISCO, AND
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

PARCEL "A''

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF

FIRST STREET (82.50 FEET WIDE) AND THE SOUTHEASTERLY LINE OF MISSION
STREET (82.50 WIDE), THENCE ALONG SAID LINE OF MISSION STREET, NORTH 46"

18' 10" EAST, 275.21FEET (275 FEET, RECORD), TO THE SOUTHWESTERLY LINE OF

FREMONT STREET (82.50 FEET WIDE); THENCE ALONG SAID LINE OF FREMONT
STREET, SOUTH 43" 4I' 5O'' EAST 183.55 FEET, THENCE PARALLEL WITH SAID LINE
oF MISSION STREET, SOUTH 46" 18', 10" WEST 275,21FEET (275 FEET, RECORD) TO

THE NORTHEASTERLY LINE OF FIRST STREET; THENCE ALONG SAID LINE OF

FIRST STREET NORTH 43O 4I' 50" WEST, 183.55 FEET TO THE POINT OF BEGINNING.

BEING A PORTION OF ASSESSOR'S BLOCKNO. 3720

ALL DIMENSIONS, BEARINGS, STREETS AND STREET LINES HEREINABOVE
MENTIONED ARE IN ACCORDANCE WITH THAT CERTAIN MAP ENTITLED
..RECORD OF SURVE,Y NO. 6428'" FILED IN THE OFFICE OF THE COUNTY
SURVEYOR OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF

CALIFORNIA.

AS REFLECTED AS PARCEL A ON EXHIBIT "B" I\I THAT CERTAIN CERTIFICATE OF

COMPLIANCE, RECORDED MARCH 22,2012, SERIES NO,2012.J378551 OF OFFICIAL
RECORDS OF THE CITY AND COI.INTY OF SAN FRANCISCO.

APN: 3720-09
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EXHIBIT D

SITE PLAN

[see attached]
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EXHIBIT E

SCHEMATIC DEPICTION OF LARGE ARTWORK

fsee attached]
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STREET LEVEL IMAGE - FREMONT AND MISSION STREETS

STREET LEVEL IMAGE - ATTRANSIT CENTER MAIN ENTRANCE

TOWER BASE - FREMONT STREET



EXHIBIT F

DIAGRAM SHOWING PEDESTRIAN BRIDGE

[see attached]
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